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Comment
Dean Claudio Grossman*
First of all, thank you for the generous introduction. I am
honored to be here. It bodes well for the future of the legal profession to have students like you, who, in spite of the costs of legal
education and the pressures of being a law student, make space to
organize events that address key issues of our time. I salute your
initiative and efforts. I am also honored to be in the company of
such a distinguished group of professionals, and to have the opportunity to comment on some of the topics raised by the excellent
contribution of Professor Powell.
Professor Powell's contribution opens up a dialogue between
two communities that previously were largely separated (i.e.,
human rights and trade), or perhaps between three communities
if environmentalists are included. In my law school, I have
spearheaded the initiative to create integrated sections in the first
year of study. Reality does not present itself as cleanly and clearly
as issues are presented in first-year courses such as civil procedure or torts. More often than not, reality more closely resembles
a confused mass of data. Accordingly, some of us believe that it is
important to develop an educational environment that allows students to capture the interconnectedness of different legal subjects,
while at the same time understanding their theoretical underpinnings in a historical context. Needless to say, this is not an easy
task, as it is not simple to break down artificial barriers that
divide intellectual communities. Professor Powell's contribution
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shows that trade is not only about trade, and human rights are
not only about human rights, as those concepts are classically
understood. Just recognizing this reality opens up opportunities
for important dialogue.
My contributions to this panel are grounded in perspectives
gained through my experiences on the United Nations Committee
against Torture and, in particular, in this hemisphere as a former
member and President of the Inter-American Commission on
Human Rights.
In my opinion, we can identify three stages in the recent
evolution of human rights in this hemisphere. Allow me to state,
ab initio, that rather than three separate and sequential stages,
these periods share overlapping elements and, in some instances,
countries experience a predominance of certain aspects over
others.
The first stage leading up to the 1970s was characterized by
the presence of dictatorships or authoritarian regimes in virtually
every country. These regimes pursued state policies of mass and
gross violations of human rights. In that initial stage, the InterAmerican system for the protection of human rights, i.e., the
norms and institutions developed under the aegis of the Organization of American States (OAS), had primarily one goal, which was
to expose and denounce those regimes, largely through the mechanism of country reports. In that context, it was not feasible for
democratic societies to conclude free trade agreements with such
regimes. This dynamic demonstrates the connection existing
between human rights and democracy, on the one hand, and trade
on the other. It also underscores Professor Kauffman's earlier
point about the link between internal and external elements that
makes it possible for the negotiation and conclusion of free trade
agreements. It would not be possible to have legitimate interactions, like those described by Professor Kauffman, with a dictator.
During this first stage, the Inter-American system was, for example, denouncing the state practice of disappearances. The system's purpose was to expose this practice and create political
conditions that would stop its occurrence and, at the same time,
delegitimize its perpetrators.
The second phase, generally taking place during the 1980s, is
characterized by the process of democratic transitions with elected
governments. During this phase, for the Inter-American system,
it was crucial to fight the legacy left behind by dictatorships and
authoritarian governments. In this phase, the fight against impu-
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nity was central to allow societies to address the mass and gross
violations of human rights that had taken place, securing truth
and justice for the victims and the population at large as well as
holding the perpetrators accountable. Together with the fight
against impunity, the Inter-American system also contributed
through its petition system to the long process of building independent judiciaries, respect for freedom of expression and other
hallmarks of democratic governance. The petition system allows
individuals to bring their grievances before the Inter-American
organs if the petitioners did not find satisfaction in the domestic
setting. Free trade agreements, as Professor Powell stated, can
contribute to processes of democratic transition and the strengthening of the rule of law because such agreements require
increased transparency in administration and decision-making,
and often provide opportunities to accede to international organs
whose intervention could be triggered by individual actors.
The third phase, in which numerous countries of the region
find themselves today, is characterized by the realization that
democracy goes far beyond free elections. Democracy includes,
among other important components, institutions and values, independent judiciaries, and a representative Congress that truly
exercises its supervisory functions in a context of separation of
powers. As importantly, democracy requires a vibrant and strong
civil society where everyone counts. From that perspective, the
struggle against poverty and discrimination of any kind, together
with an environment of citizen security within the rule of law and
the existence of real equal opportunities for all, becomes central.
Free trade agreements can contribute to democratic development
with, for example, provisions strengthening labor rights that
include techniques such as collective bargaining. Programmatic
norms or statements of principles can also provide opportunities
for societal actors to press for the implementation of such norms.
Along this line of reasoning, even if the provisions do not
include clearly-defined obligations or mechanisms of supervision,
they can still potentially be used in societal debates. There is an
additional value to the inclusion of labor and environmental provisions in free trade agreements even if they are only programmatic.
They signal a progressive development challenging the notion
that trade is only about trade narrowly construed. Numerous factors, indeed, impact trade, and legitimate claims could be made to
include such topics in discussions regarding free trade agreements. One example is citizen security. Unlimited flow of illegal
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weapons of different kinds could destabilize a developing society,
creating an environment of generalized insecurity with multiple
negative consequences including increased crimes and violence
and a deterioration of the rule of law. This has obviously negative
implications on economic development and trade, as well. As environmental and labor issues have been incorporated in trade agreements, space has been created to argue that topics such as citizen
security, could also be considered in discussions surrounding such
agreements. Unlimited expansion of topics, however, poses
problems to the extent that such expansion could, due to the complexities of issues involved, render it increasingly difficult to conclude a free trade agreement.
Bearing this in mind, it is important to act reasonably in identifying the impact of new trade topics. The point here is that such
a discussion is valid, and the development of criteria and principles in this area is legitimate. Perhaps a key factor here would be
the impact that the free trade agreement would have in the lives
of all inhabitants of a country. From this perspective, for example, using free trade agreements to persuade countries to forego
protections under the international trade regime that had allowed
them in crisis situations to access generic medicines, is arguably
not in accordance with the purpose and principles of human rights
law. This is particularly so when a developing country with weak
institutional structures waives its rights under the international
trade regime in an attempt to acquire legitimacy by becoming a
partner to a free trade agreement.
To contribute to limiting or reducing the possibilities for such
abuse, greater transparency and participation of different societal
actors are required. In this context, the expertise and knowledge
of non-governmental organizations that engage in transnational
actions are very valuable.
Let me conclude my introductory comments by reiterating my
opinion that there is a place for labor, environmental and other
matters relevant to trade in free trade agreements. In today's
interconnected world, links between regimes that were previously
viewed as distinctly separate, e.g., trade and human rights, are no
longer perceived as such. Needless to say, bringing together these
fields raises serious difficulties and complexities. For some of us,
however, those challenges are not insurmountable obstacles.

